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Appellant Timothy Haselman (Haselman) was charged with atotal of five counts

of sexual battery on two patients he had seen in his medical practice in Bakersfield. The
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Pursuant to California Rules of Court, rules 976(b) and 976.1, thisopinion is
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jury returned averdict of guilty asto one misdemeanor count of sexual assault on one of
the two victims and not guilty asto al other counts. Haselman appeals his conviction
alleging evidence of an uncharged and unprosecuted instance of sexual misconduct was
improperly admitted. He further alleges his jury was erroneously instructed regarding the
uncharged misconduct. We find Haselman's allegations to be without merit and will
affirm.

PROCEDURAL SUMMARY

On January 31, 2000, a five-count information was filed in Kern County alleging
Haselman had engaged in unlawful sexual conduct with two former patients. Count 1
charged afelony violation of Business and Professions Code section 729, subdivision
(b)(3), unlawful sexual intercourse, with two or more unspecified patients. Count 2
charged felony sexual battery in violation of Penal Code section 243.4, subdivision (c) on
aformer patient, Susan V. Count 3 charged felony sexual battery in violation of Penal
Code section 243.4, subdivision (a) on another former patient, Brandi C. Counts4 and 5
charged Haselman had committed misdemeanor sexual battery in violation of Penal Code
section 243.4, subdivision (d) on Susan V. and Brandi C., respectively.

A jury trial was conducted in March 2000. The People moved, in limine, pursuant
to Evidence Code! section 1108, to present evidence of uncharged sexual misconduct by
Haselman. Haselman objected to the admission of the evidence. A hearing was
conducted on March 23 and 24, 2000, and the trial court granted the People' s motion to
admit the evidence. Thefirst trial ended in amistrial on March 31, 2000. !(CT 72-75)!

A second jury trial was conducted on May 15-17 and May 22-24, 2000. Rulings

on motions in limine were incorporated from the previous trial. On May 24, 2000, the

1 All references to code sections hereafter are to the Evidence Code unless
otherwise specified.



jury returned a verdict of guilty on count 4, which alleged misdemeanor sexual battery on
Susan V. Thejury returned verdicts of not guilty on the remaining four counts.
Haselman was sentenced to aterm of 120 days and was ordered to register under Penal
Code section 290. This appeal followed.

FACTUAL SUMMARY

At the time of the occurrence of the events giving rise to these proceedings,
Haselman was a licensed physician who had been practicing in Californiasince 1995. In
January 1997 Haselman started aweight control clinic in the Los Angelesarea. In 1998
he moved to Bakersfield and, after about 11 months of practice in various medical
facilities, he began a general practice at St. Michael’s Clinic, a subdivision of Good
Samaritan Hospital of Bakersfield.

Of relevance to the issues raised in this case, the jury heard testimony from three
witnesses who alleged that Haselman had committed sexual battery on them. Two of the
witnesses were former patients from the St. Michael’ s Clinic who alleged facts that lead
to the current charges of sexual battery against Haselman. The third withess was a
former medical assistant trainee who had interviewed at Haselman’s weight control clinic
inthe Los Angeles area. Relevant portions of their testimony are summarized below.

A. Susan V.

Susan V. (Susan) visited Haselman at the St. Michael’ s clinic in October 1998.
She had previously visited Haselman two or three times without incident. The stated
purposes of her October visit was concern about possible exposure to Hepatitis C and
lower back pain. Susan entered the office, was greeted by an office worker named
Cynthia and escorted to an examination room toward the back of the office suite. When
Haselman entered the examination room, Cynthia left. Haselman then closed the blinds
covering the window to the outside.

While examining Susan’s back, Haselman first directed Susan to lie on the exam

table and then to stand facing the table. He directed her to bend forward so that her hands
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were on the examination table. Haselman then unzipped Susan’s skirt and proceeded to
message her lower back. He then moved his hands up toward her upper back and neck
while pressing his pelvis against her buttocks. Susan testified she felt a“circular,
grinding motion” as Haselman moved his pelvis against her. She reported she could feel
his erect penis against her buttocks. When she attempted to stand up, Haselman pushed
her back down toward the examination table. Susan estimated this behavior lasted about
10 minutes.

B. Brandi C.

Brandi C. (Brandi) sought treatment from Haselman twice in February 1998 at the
St. Michael’s clinic for follow up on a problem which had required her recent
hospitalization. Brandi had visited Haselman between two and four times in the past
without incident. On the first February visit, Brandi went to Dr. Haselman for a pelvic
exam. The pelvic exam was performed without incident in the presence of afemale
chaperone. At the conclusion of the exam, Haselman directed Brandi to get dressed.
Haselman and the femal e chaperone left the room while Brandi got dressed. After Brandi
had dressed, Haselman returned to the examination room alone and told Brandi he needed
to perform arectal examination. He directed Brandi to take down her pants and
underwear and to turn and face the examination table. He then placed his hand on her
back and pressed down toward the table until her head was near the table surface. Brandi
testified she felt Haselman insert what felt like two gloved fingers into her rectum.
Brandi complained of discomfort or pain and tried to stand up but was prevented from
doing so. Brandi estimated the procedure lasted less than a minute. Haselman then left
the room and Brandi got dressed. At the time, Brandi testified she did not feel as though
anything improper had taken place, only that the examination was very uncomfortable.

After the rectal exam, Brandi went to Haselman's office and was told to come
back for afollow-up visit on February 12, 2000. Haselman remarked in passing that he

would like Brandi to dance for him privately sometime. Brandi ignored this remark.
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On February 12 Brandi returned to the office accompanied by her mother. Brandi
intended to have her mother accompany her into the exam room because she “felt alittle
uncomfortable.” When they arrived, Haselman told Brandi and her mother that Brandi
need not be accompanied into the examination room because there would be a nurse
chaperone in the room. Haselman examined Brandi in an examination room, in the
presence of a nurse, without incident.

After the examination, Haselman instructed Brandi to come into his office. She
followed him into the office where they talked for a short time alone. Brandi recalled
that Haselman had locked the door as he closed it after they entered the office. Haselman
informed Brandi that she had a vaginal yeast infection and she needed a cream to treat it.
Haselman retrieved ajar of cream from off the shelf in his office and told Brandi he was
going to show her how to apply the cream. He instructed Brandi to take down her pants
and underwear and bend over the back of a chair so that her feet were on the floor at the
back. Haselman then put his hands on Brandi’ s waist and bent her over the chair so that
her hands were on the chair seat. At that point, Haselman got on his knees behind
Brandi. Brandi testified Haselman then put what felt like two gloved fingers of one hand
inside her vagina and moved the fingersin and out. With the other hand, apparently
ungloved, he rubbed her clitoris. Brandi testified she was frightened and couldn’t move.
She did not know how long this lasted, but it seemed like along time.

C. Maria W.

In April 1998 MariaW. (Maria) was training as a medical assistant at the
American School of Medical Technology in the Los Angeles area. Asapart of her
program, she was required to spend 160 hours as an extern in a physician’s office. The
school assigned Maria to Haselman’'s weight loss clinic in Redondo Beach for her
externship. Maria appeared for an interview with Haselman on or about April 28, 1998.

Maria noticed there was one femal e patient present when she arrived for the interview but



there appeared to be no office or medical personnel present. After the female patient |eft,
Haselman called Maria back to the treatment area to begin her interview.

As apart of the interview process, Maria and Haselman went to the area where
patients were preliminarily seen and Haselman demonstrated the body fat measurement
technigue he employed. At this point in Maria s testimony, the jury received instructions
adapted from CALJIC Nos. 2.50 and 2.50.01.2 Following those instructions, Maria went
on to testify that she and Haselman went into an examination room where Haselman told
Maria he would demonstrate a physical examination on her. Haselman directed Mariato
stand facing the examination table. She testified Haselman then apparently listened to
her heart with a stethoscope. He then placed his hand on her back and pushed her toward
the table while pulling down her pants. Haselman forcibly held Maria so that her arms
were braced on the exam table while he rubbed his penis between her legs and against her
buttocks. Mariatestified she could not remember how long the rubbing lasted but it

stopped when she heard someone come in the front door of the office. Mariawas then

2 Of relevance to the issuesin this appeal, the following instructions were given:

“Also, if you find that the defendant committed any prior sexual acts
or offences, you may but are not required to, infer that the defendant had a
disposition to commit the same or similar type [of] sexual offenses. If you
find the defendant had this disposition, you may, but are not required, to
infer that he was likely to commit and did commit the crime or crimes for
which heis accused in this particular trial.

“And | would also advise you that if you find by a preponderance of
the evidence that the defendant committed prior sexual acts or offenses, that
Is not sufficient by itself to prove beyond a reasonable doubt that he
committed the charged crimes. The weight and significance of this
evidence, if any, will be for you to decide.

“You will be instructed again more fully on this at the conclusion of
this particular trial. | think that coversit.”



able to stand upright, turn around and pull her scrub pants up. When she did so, she
observed Haselman was still wearing pants but she noticed his penis was erect and there
was awet spot on his pants.

Mariareported this incident to the police, a Medical Board and to a deputy district
attorney inthe Los Angeles area. Eventually, after two court appearances, she became
unwilling to pursue the matter further and the prosecution was discontinued.

D. Jury Instructions

At the end of closing remarks, the jury was instructed pursuant to CALJIC No.
2.50.01 (1999 rev.) asfollows:

“Evidence has been introduced for the purpose of showing that the
defendant engaged in a sexual offense on one or more occasions other than
that charged in the case.

“Sexual offense’ means a crime under the laws of a state or the
United States. It involves any of the following:

“Contact without consent between ant part of the defendant’ s body
or an object in the genitals or anus of another person, or;

“Contact without consent between the genitals or anus of the
defendant and any part of another person’s body.

“If you find that the defendant committed a prior sexual offense, you
may, but are not required to, infer that the defendant had a disposition to
commit the same or similar type sexual offenses.

“If you find that the defendant had this disposition, you may, but are
not required to, infer that he was likely to commit and did commit the crime
or crimes of which heis accused.

“However, if you find by preponderance of the evidence that the
defendant committed a prior sexual -- committed prior sexual offenses, that
Is not sufficient by itself to prove beyond a reasonable doubt that he
committed the charged crimes.

“The weight and significance of the evidence, if any, are for you to
decide. Unlessyou are otherwise instructed, you must not consider this
evidence for any other purpose.”



The jury also received instruction pursuant to CALJIC No. 2.50.1 as follows:

“Within the meaning of the preceding instructions, the prosecution
has the burden of proving by a preponderance of the evidence that the
defendant committed the crimes or sexual offenses other than those for
which he'son trial.

“Y ou must not consider this evidence for any purpose unless you
find by a preponderance of the evidence that a defendant committed the
other sexual crimes or sexual offenses.”

The trial court also added a paragraph to the instruction under CALJIC No. 2.50.1 as

follows:

“However, you may not convict the defendant of any of the charged
crimes unless al the evidence presented convinces you beyond a reasonable
doubt that the defendant is guilty of any of those charged crimes.”

DISCUSSION

Haselman raises two issues on appeal. First, he alleges the trial court erred
prejudicialy when it admitted evidence of uncharged and unprosecuted sexual
misconduct. Specifically, Haselman contends the presentation of such evidence pursuant
to section 1108 impermissibly infringed on his due process rights.

Second, Haselman alleges that the jury instructions given pursuant to CALJIC
Nos. 2.50.01 and 2.50.1 impermissibly reduced the Peopl€’ s burden of proof by allowing
the jury to consider evidence of uncharged sexual misconduct if they found the
misconduct was true by a preponderance of the evidence. He contends that if evidence of
uncharged sexual misconduct was admitted, the jury should have been instructed that, in
order to consider such evidence, the misconduct must be found true beyond a reasonable

doubit.



I. Admissibility of Evidence of Prior Uncharged Misconduct”

A. Section 11083

Haselman challenges the validity of section 1108 on grounds of due process.
Haselman recognizes the California Supreme Court’ s rejection of this argument in People
v. Falsetta (1999) 21 Cal.4th 903. However, he maintains that where, as here, the
evidence that is admitted under section 1108 is derived from unprosecuted incidents of
alleged sexual misconduct, Falsetta should not control.

In Falsetta, evidence was admitted under section 1108 that stemmed from two
sexual assaults on two separate victims. In each of the cases, the defendant in Falsetta
pled guilty to charges of sexual assault. (Id. at p. 910.) In support of his argument
Haselman cites the concurring opinion in Falsetta by Justice Mosk who maintained that
the majority left open “troubling questions’ of due process, undue prejudice and
“inefficient sidetracking” by explicitly failing to address the problem of evidence from
prior unprosecuted or contested acts. (ld. at p. 925, conc. opinion of Mosk, J.)

Without further devel oping his argument that the truth of the alleged misconduct
must be proven by prior adjudication to be admissible under section 1108, Haselman
embarks on a lengthy general objection to Falsetta’s holding that due processis not
offended where evidence is admitted pursuant to section 1108 and is found not unduly

prejudicial under the balancing test of section 352. (Falsetta, supra, 21 Cal.4th at p.

*

See footnote page one, ante.
3 Section 1108 provides in pertinent part:

“(@ Inacriminal action in which the defendant is accused of a sexual offence,
evidence of the defendant’s commission of another sexual offense or offenses is not made
inadmissible by Section 1101, if the evidence is not inadmissible pursuant to Section
352."



922.) Inanutshell, Haselman contends that section 1108 is unconstitutional on its face
and the Falsetta court erred when it did not so find.

The issue of the constitutionality of section 1108 is settled for us because
decisions of the California Supreme Court “are binding upon and must be followed by all
the state courts of California.” (Auto Equity Sales, Inc. v. Superior Court (1962) 57
Cal.2d 450, 455.) Thus, to the extent Haselman argues that section 1108 is per se
violative of due process, we summarily reject that argument.

The limited issue we must decide here is whether Falsetta’s holding is confined to
situations where the evidence of prior sex crimes comes from cases where the defendant
has been a convicted of those prior acts. If Falsetta is not so confined, then Haselman’'s
due process argument also must be rejected.

The magority in Falsetta noted “[j]udicial efficiency ... could suffer if the courts
permitted trials to be unduly sidetracked while the parties litigated allegations that
defendants had committed other sex offenses. We may assume, however, that trial courts
will exercise sound discretion under section 352 to preclude inefficient mini-trials of this
nature.” (People v. Falsetta, supra, 21 Cal.4th at p. 916.) Thus, the Falsetta court’s
majority clearly signaled the intent that their decision should not be seen as confined to
the situation where the evidence admitted under section 1108 was previously adjudicated
in proceedings that resulted in a conviction. Rather, the court left it to the discretion of
thetria court to make a determination whether the proposed evidence could be presented
in such away that its truth could be ascertained to the requisite degree without having to
resort to proceedings that are confusing, prejudicial or wasteful of court resources. (Ibid.)

This court, in People v. Van Winkle (1999) 75 Cal.App.4th 133, found that the
admission of evidence of sexua misconduct pursuant to section 1108 did not violate the
defendant’ s due process rights even though the conduct was both unprosecuted and
denied by the defendant. (Id. at pp. 140-141.) Since the Supreme Court’s decision in

Falsetta, other appellate courts generally have found no constitutional infirmity where the
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evidence admitted under section 1108 came from instances of unprosecuted sexual
misconduct. (See, e.g., People v. Frazier (2001) 89 Cal.App.4th 30, 40-41 [finding no
error where evidence of two unprosecuted acts committed 15 years in the past was
admitted]; People v. Hill (2001) 86 Cal.App.4th 273, 279 [due process challenge to
admission of testimony of 3 prior victims summarily rejected].)

We find that Falsetta and cases following Falsetta have firmly established the
constitutionality of admission of evidence under section 1108 where the evidence relates
sexual misconduct that is either unprosecuted or denied by the defendant. Thus, we reject
Haselman’ s due process argument and find the admission of Maria s testimony under
section 1108 did not offend Haselman's due process rights so long as the testimony was
not unduly prejudicial under the weighing test of section 352.

B. Section 352

Evidence of uncharged sexual misconduct is admissible under section 1108 if,
under the weighing test of section 352, the probative value of the evidence “is [not]
substantially outweighed by the possibility that it will consume an undue amount of time
or create a substantial danger of undue prejudice, confusion of issues, or mislead[] the

jury.” ( People v. Fitch (1997) 55 Cal.App.4th 172, 183; § 352.)

“Rather than admit or exclude every sex offense a defendant commits, trial
judges must consider such factors as its nature, relevance and possible
remoteness, the degree of certainty of its commission and the likelihood of
confusing, misleading, or distracting the jurors from their main inquiry, its
similarity to the charged offense, itslikely prejudicial impact on the jurors,
the burden on the defendant in defending against the uncharged offense,
and the availability of less prejudicial alternativesto its outright admission
...." (People v. Falsetta, supra, 21 Cal.4th at p. 917.)

We review the decision of the trial judge not to exclude Maria’ s testimony for
abuse of discretion. (People v. Fitch, supra, 55 Cal.App.4th 172 at p. 183.)
The jury was instructed prior to Maria s testimony how the testimony was to be

regarded and for what purpose it was being presented. These instructions were reinforced
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with later jury instructions, which are discussed below. Asaresult, thereislittle
probability the jury was mislead or mistaken as to how they were to regard Maria' s
testimony. Her testimony related incidents that were relatively recent in time, having
been allegedly committed within two years of the instant offenses. Maria s testimony
was highly relevant because it related conduct by Haselman that was strikingly similar to
the conduct alleged in the charged crimes. All three of Haselman's victims alleged he
used subterfuge to isolate them in aroom aone with him where he proceeded to commit
forcible sexual assault under the pretense of performing legitimate medical treatment or
examination.

The prosecution established the probability of commission of the alleged
misconduct through the testimony of Maria's school program director and police
investigative personnel. Haselman had fair opportunity to defend against the allegation
of misconduct and he did so by presenting testimony of a former employee from the
Redondo Beach Clinic and testimony of a patient that was allegedly in the waiting room
at the time Marialeft the office. Thus, there was afair opportunity to litigate the truth of
the allegation and little chance of undue prejudice to Haselman. Further, the fact
Haselman was acquitted of charges of misconduct with regard to Brandi indicates the
jury did not improperly use the testimony to Haselman's prejudice.

We find Maria s testimony reasonably satisfies the factors set forth in Falsetta
and, so, find the trial court did not abuse its discretion in alowing Maria s testimony.

Il. Jury Instructions

Haselman contends the instructions his jury received pursuant to CALJC Nos.
2.50.01 and 2.50.1 erroneoudly stated the burden of proof required for conviction because
the instructions permitted the jury to convict upon finding by a preponderance of the
evidence that he had committed the uncharged acts. Haselman's contention is based on

the assertion that in order for the jury permissibly to infer from his uncharged sexua
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misconduct some proof that he had committed the charged offense, the jury must find the

misconduct true beyond a reasonable doubt. This assertion misstates the law.

“[P]rior sexual offenses proved by a preponderance of the evidence may be
used to infer that the defendant committed the current sexual offense, as
long as the current offense is proved beyond a reasonable doubt. While
ultimate/elemental facts (the current offense) must be proved beyond a
reasonable doubt because they necessarily prove the elements of the crime,
basic/evidentiary facts (such as prior offenses) may be proved by a
preponderance of the evidence. [Citations.]” (People v. Van Winkle (1999)
75 Cal.App.4th at 133, 146-147.)

Haselman correctly notes appellate courts were split as to whether the pre-1999
version of CALJIC No. 2.50.01 was erroneous. However, the potential error that
concerned those courts was not whether consideration of the evidence of uncharged
sexua misconduct required proof of the misconduct by a preponderance of the evidence.
Rather, the concern was whether the instruction mislead juries to believe they could
substitute the inference drawn by finding the uncharged misconduct was true by a
preponderance of the evidence for proof beyond a reasonable doubt of the elements of the
charged crime. (See, e.g., People v. Frazier (2001) 89 Cal.App.4th 30, 35-36 [pre-1999
version unambiguously and erroneously permitted jury to find defendant committed
charged crime if they found by preponderance of evidence defendant committed prior
act].) Thus, Haselman's contention that the jury was required to find the uncharged
misconduct was true beyond a reasonable doubt in order to convict is without authority
and isrejected.

What remainsis to determine whether the instruction in CALJIC No. 2.50.01 that
was given to Haselman's jury was erroneous because it mislead the jury as to the
standard of proof applicable to a determination of his guilt as to the charged offense. In

dictum, the Falsetta court voiced its approval of the added language in the 1999 revision
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to CALJIC No. 2.50.01.4 Notwithstanding this approval by the high court, the split of
authority concerning the propriety of the instruction that was present prior to the 1999
revision persists. (See, People v. Vichroy (1999) 76 Cal.App.4th 92, 101 [finding due
process violation in pre-1999 version of CALJIC No. 2.50.01]; contra People v. O'Neal
(2000) 78 Cal.App.4th 1065, 1067 [rejecting Vichroy].)

Division Four of the Second District Court of Appeal found that the 1999
modification to CALJIC No. 2.50.01 was “insufficient to clearly delineate for the jury the
use of the lesser standard of proof to establish the prior sexua offense and the use of the
inference to be drawn therefrom in connection with finding appellant guilty of the present
crime beyond a reasonable doubt.” (People v. Reliford (2001) 93 Cal.App.4th 973, 978.)
In contrast, the Division One of the First District Court of Appeal considered the same
instruction and concluded that the 1999 addition clarified the ambiguity contained in the
prior instruction by specifically advising the jury that “even if it finds the defendant
committed the prior sexual offenses ... and infers that he was likely to have committed
the charged offense, that inference aone is insufficient to prove beyond a reasonable
doubt that he committed the charged offenses.” (People v. Hill (2001) 86 Cal.App.4th
273, 278)

Juries are given awide variety of instructions that instruct them how evidence is
to be considered and are presumed to follow those instructions. (Richardson v. Marsh

(1987) 481 U.S. 200, 206-207.) “In order to prevail on aclaim that jury instructions are

4 The 1999 revision to CALJIC No. 2.50.01 added the following paragraph:

“However, if you find by a preponderance of the evidence that the
defendant committed [a] prior sexual offense[s], that is not sufficient by
itself to prove beyond a reasonable doubt that [he] [she] committed the
charged crime[s]. The weight and significance of the evidence, if any, are
for you to decide.”
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misleading, the claimant must prove areasonable likelihood that the jury misunderstood
the instructions as awhole. [Citation.] * “ ‘The absence of an essential element in one
Instruction may be supplied by another or cured in light of the instructions as a

whole’” " * [Citation.]” (People v. Van Winkle, supra, 75 Cal.App.4th at p. 147.)

We decline to follow Reliford because we believe it fails to accord to juries the
proper presumption that they will be able to follow moderately complex, yet reasonably
clear instructions. We find that in the present case, any confusion or misapprehension
that may have been caused by the contested instructions was more than adequately
corrected, explained or dispelled by the accompanying instructions. The jury received,
inter alia, CALJIC Nos. 2.90, Presumption of Innocence - Reasonable Doubt - Burden of
Proof; 2.20, Believability of Witnesses, 2.22, Weighing Conflicting Testimony; 17.01,
Verdict May be Based on any One of a Number of Unlawful Acts.

Significantly, the jury also was instructed with a modified version of CALJIC No.
2.50.1 which added the instruction that the jury “may not convict the defendant of any of
the charged crimes unless al the evidence presented convinces you beyond a reasonable
doubt that the defendant is guilty of any of those charged crimes.” Thisinstruction is
very similar to the instruction given in People v. Hill, supra, 86 Cal.App.4th at
pages 278-279 and we find it had the similar effect of helping to assure the jury “would
understand and reconcile the distinction between the preponderance of the evidence
standard applicable to the prior crimes, and the burden to prove each element of the
current offense beyond a reasonable doubt.” (1bid.)

We also note that “ ‘even dictum from our Supreme Court is “highly persuasive.”
[Citation.] We believeit isimprobable that the California Supreme Court would suggest
an instruction “adequately sets forth the controlling principles’ for considering other
crimes evidence, and then find that same instruction to be constitutionally defective’

[Citation.]” (People v. Brown (2000) 77 Cal.App.4th 1324, 1336.)
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We find there is no reasonable likelihood that the instructions contained in
CALJC Nos. 2.50.01 and 2.50.1 would lead the jury to conclude it could convict
Haselman solely because it found by a preponderance of the evidence he had committed
the uncharged sexual misconduct. Thisfinding is further supported by the jury’s verdict.
Haselman was found guilty of the lesser offense with respect to one of the alleged
victims. Had the jury been mislead by the instructions so as to consider Haselman guilty
because he committed the uncharged misconduct, he would have been found guilty of
sexual assault on both aleged victims. Thetrial court did not err when it instructed
Haselman’ s jury pursuant to CALJIC Nos. 2.50.01 and 2.50.1.

DISPOSITION

The judgment is affirmed.

Corndll, J.
WE CONCUR:

Dibiaso, Acting P.J.

Vartabedian, J.
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